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Re:  JM v.NM DOH, NO. CV-07-604 RB/ACT
Dear Ms. Maldonado and Ms. Fragoso:

We are writing to provide to you Plaintiffs’ subrsign for inclusion in the DDPC’s third annual
report with respect to implementation of the Jap8af010 settlement agreemendihet al. v. the
New Mexico Department of Health et al.. Significant progress has been made in the @ast pput

we are sorry to report that, although it has beesr three years since Plaintiffs dismissed their
lawsuit against the State in exchange for Defersdi@ndmises to take specific actions set forth in
the settlement agreement, Defendants have notrgeided to the hundreds of former Training
School residents some of the promised benefithtohmthey are entitled. Defendants also have not
fully complied with the Arbitrator’s Orders, in ertely and fair way.

Noncompliance During the First Year (May 2010 through June 2011)

The letter drafted by Plaintiffs’ counsel on JuJy2011, that was included in the DDPC’s first arinua
report, set out the violations of the settlememnéament that occurred between May 2010 and June
2011. They are briefly summarized here to provimgext for the more recent problems in the third
year.



In 2010, the Department of Health (DOH) first saingially violated the settlement agreement by
excluding from its benefits those people who weareked in any Waiver program; over 100 people.

On July 29, 2010, Plaintiffs’ counsel made ourtfarbitration demand, and on August 10, 2010, the
Arbitrator ordered DOH to promptly arrange for msdionals from the Columbus Organization to

provide the required decisional capacity evaluatiorall eligible persons, including those persons
enrolled in a Waiver program.

In 2010, Defendants also violated the settlementeagent by blocking our ability to evaluate
compliance, and to assist members of the propokess,cby refusing to honor the release of
information forms signed by 30 members of the psapicclass. On June 14 and 30, 2010, Plaintiffs’
counsel sent thirty release forms to DefendantDktendants did not provide any of the requested
documents. On October 22, 2010, Plaintiffs’ colinsade our second arbitration demand. On
November 9, 2010 the second Arbitration Hearing nedd. The Arbitrator ordered all Defendants
to comply with our record requests within 30 dafyseceipt of a request; ordered DOH to verify in
writing any refusal by a member of the proposedscta be contacted by DOH agents; and ordered
DOH to have its Community Services Integration @cbj(“CSI1”) staff, DOH employee case
managers, provide the required periodic visits &ers of the proposed class.

Defendants issued their first report regardingrtaeiions to comply with the settlement agreement
at the beginning of November 2010. The report gtbthat the CSI case managers were not visiting
members of the proposed class at least quartetlyare also maintaining caseloads that exceeded
the limit set forth in the settlement agreement ifmare than 40 people per case manager). On
November 20, 2010, Plaintiffs’ counsel made ourdtlairbitration demand, and on December 16,
2010 the third Arbitration Hearing was held. Omuay 20, 2011, the Arbitrator ordered
Defendants: to report on the activities of CSl keos; to report periodically on the status of
guardianship, Personal Care Option (PCO) and Waipplications for members of the proposed
class; to comply with CSI personnel, caseload vsithtion standards; and to meet and confer with
Plaintiffs’ counsel regarding provision of noticktbe settlement agreement to eligible people.

On March 23, 2011, Plaintiffs’ counsel and Deferid@H met and conferred, and agreed upon 11
follow-up actions. However, as of our July 1, 20dtter to the DDPC, Defendant DOH still had not
provided Plaintiffs’ counsel with the following imfmation it had agreed to provide:

1. A single document showing all CSlI activities formgers of the proposed class;

2. Anupdate regarding the search for certain complis&s containing DOH information and
what had been done to check state Records Arcfovéise records of the people who had
signed releases;

3. Details regarding DOH'’s placement on a “Do Not Guatit list of certain individuals who
had reportedly elected to “opt out” of the settlatrmgreement’s benefits; and

4. What had been done, and was planned, for thosedidis on the Do Not Contact list.

Noncompliance During The Second Year (July 2011 through June 2012)

The details of the violations of the settlemeneagnent that occurred between July 2011 and June
2012 were set forth in the July 2, 2012 letter frBhaintiffs’ counsel that was included in the
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DDPC'’s second annual report. Those violations aeglyp summarized here to provide context for
the more recent problems in the third year.

On August 24, 2011, Plaintiffs’ counsel wrote td&wlants and asked them to address the fact that
at least 29 individuals were not yet receivingPi@O services to which they were entitled under the
settlement agreement. We also asked for the nazoatct information, and copies of all CSI
materials pertaining to those individuals to enalsl¢o assist them ourselves, and offered to enter
into the type of confidentiality order we had estkinto with the DDPC in order to protect those
individuals’ confidentiality. On November 2, 20Tlefendants responded to some of our questions,
but refused to provide us with the individuals’ resvand contact information.

On February 10, 2012, Plaintiffs’ counsel againteiand asked Defendants to promptly address our
ongoing concerns regarding Defendants’ apparehtréato fully comply with the Arbitrator’s
November 2010 and January 2011 Orders, as wellthgive settlement agreement. We asserted
that Defendants had failed to provide:

1. The report describing the activities of Defendar@S| personnel which the Arbitrator
ordered on January 20, 2011;

2. Documents requested by Plaintiffs’ counsel withindays of receipt of those requests;

3. An affidavit verifying how they have confirmed addcumented in writing an explicit
refusal to be contacted by Defendants for the dividuals listed as “Do Not Contact” in
Defendants’ November 2010 status report;

4. Monthly reports compliant with their establishegading requirements; and

5. The needed level of CSI assistance to some elimdigiduals.

We also asked Defendants to provide us with theesashthe 101 individuals about whom we had
expressed concerns in this letter. We statedwbatanted the names in order to review the records
and other information we already possessed regatdose 101 people, to evaluate whether each of
them was receiving the benefits to which they vesriitled under the settlement agreement.

On March 2, 2012 we met with Defendants to discusd=ebruary 10, 2012 letter. At the meeting
Plaintiffs’ counsel submitted to Defendants 22 IRagl Office Requests for Intervention (‘RORIS”)
regarding individuals about whom we had specifitosons. On April 2, 2012, Defendants provided
a written response that did provide Plaintiffs’ neal with some additional information, but did not
remedy a number of violations of the 2010 and 20iders, as well as the other violations of the
settlement agreement.

On June 4, 2012, Plaintiffs’ counsel made our foarbitration demand, to remedy Defendants’
failures to fully comply with the 2010 and 2011 @rs, and seeking additional remedial orders
regarding Defendants’ other violations of the setint agreement.

On June 22, 2012, Defendants provided Plaintiftainsel with updated redacted Service Plans
regarding the individuals referred by Columbusstnwvices from CSlworkers. Those Service Plans,
unfortunately, provided additional and ongoing ewick that some CSI workers were not adequately
helping our clients. Those problems are illustrdielbw by the examples of Mr. A and Ms. B.

3



At the time of the June 22, 2012 arbitration, Mrwas a 58-year old man with developmental
disabilities who was still stuck in a nursing hoaiter being placed there against his wishes over
three and one-half years earlier. The nursing hbatenever provided him with the specialized
services to which he was entitled under federadirgssion Screening and Annual Resident Review
(PASRR) regulations, to address his developmeimgabdities. Following the October 20, 2010
evaluation of Mr. A, Columbus made the followingotveferrals to CSI:

- The status of [Mr. A’s] PASRR evaluations sholdd reviewed.... Further

evaluation, identification of specialized servi¢as appropriate), and consideration

of less restrictive living alternatives should bedrporated into that process.

- [Mr. A] could benefit from support from an advéeandependent of his family in

voicing his preferences regarding his living situaand in reviewing his due process

options.
CSI's sole response to these referrals was to @igepy of the Columbus report to the nursing
home’s director of nursing and case manager, aftéch CSI closed its work on the Columbus
referrals.

At the time of the June 22, 2012 arbitration, Msv&s an 87-year old woman with developmental
disabilities who had been placed in the 1970s éytiaining School into a Shelter Care Home with
people who were not her family, without a guardiAfier the state shut down the facility, the owner
took Ms. B into her home, where Ms. B performedreBo Following the August 4, 2010 evaluation
of Ms. B by Columbus, the following referrals wenade to CSI:

- [Apply for a guardian for Ms. B.]

- [Apply for the DD Waiver.]

- Expedite obtaining PCO Services, if possible.

- [obtain an ID card for Ms. B]

- [get Medicaid reinstated]
Fourteenth months later, a corporate guardian pjasisted. PCO services had not been obtained; a
DD Waiver application had still not been completdégicaid was not reinstated and no ID card had
been obtained. But once a corporate guardian wasrgpd, CSI simply handed the tasks over to the
guardian.

Noncompliance During the Third Year (July 2012 through June 2013)
The remainder of this letter summarizes the areasrmcompliance July 2012 through the present.

On July 19 and 24, 2012, the fourth Arbitration Hegwas held. The Arbitrator ordered that:
1) the parties cooperatively determine and desitia information about Defendants’
actions to implement the settlement agreement wbiefendants would provide to Plaintiffs’
counsel in order to comply with Section 9 the Audtibr's January 2011 Order requiring a “third
report” regarding CSI actions; and
2) DOH promptly prepare and distribute a spreadslteataining the agreed-upon
information.



On January 16, 2013, nearly six months later, D@Wided Plaintiffs’ counsel with their initial
Spreadsheet and attachments, and then updategrigdSheet and attachments nine days later in
response to our concerns with their initial produttOn February 7, 2013, Plaintiffs’ counsel wrote
to DOH and its counsel, identifying with specifichow even their updated Spreadsheet and
attachments demonstrated a continuing failure ltg Gomply with the Arbitrator’s orders (Letter
attached as Exhibit 1). On February 11 we met @{ffH to discuss our concerns.

On March 8, Defendants responded to the Februlatyer (Letter attached as Exhibit 2), including a
second updated Spreadsheet and attachments. Téreblelatedly addressed the concern we had
identified the previous summer regarding 38 speaiftlividuals who had not received all of their
guarterly, in-person CSI visits. However, while tidarch 8 updates did provide some additional
information, they nevertheless represented a agintyrfailure to remedy substantial violations af th
Arbitrator’'s June 2012 and January 20, 2011 orders.

On May 13, 2013 Plaintiffs’ counsel made our féthitration demand, requesting that the Arbitrator
conduct an arbitration to remedy DOH'’s failurefuity comply with the Arbitrator’'s Orders, and to
enter additional remedial orders regarding DOHIseotviolations of the settlement agreement.
(Demand attached as Exhibit 3.)

On June 10, DOH Defendants responded to our fifiltration demand in a letter to the Arbitrator.
(Letter attached as Ex. 4.)

On June 17, the fifth Arbitration Hearing was heldhe Arbitrator found that, as of June 2013, DOH
had completed the DD Waiver application processlidyut a small number of people; that the PCO
application process had been completed by DOHHhosé people, except those for whom PCO
services were “declined,” and that guardianshidieaiions had been submitted for those people
recommended by Columbus. The Arbitrator conclutdatiDefendants have substantially complied
with the requirement for completing applications Waiver, PCO and guardianship services for
member of the proposed class identified by Colungsuseeding those supports.

At the June 17, 2013 Arbitration Hearing, evidewes presented regarding Mr. A and Ms. B, and
other individuals, indicating that they are in regtbr position now than a year ago, in spite of our
drawing specific attention to their plights. Plé#fis have requested additional orders regardingg CS
services. However, the parties disagreed abouttiveaettlement agreement requires CSl workers
to do for people, beyond the applications for Wi O and guardianship services. Therefore, the
arbitration will reconvene on September 6, 201&8ddress the CSl issues. The parties were unable
to agree upon a form of order reflecting the Juhe2D13 Arbitration Hearing and so, on July 11,
2013, they submitted Plaintiffs’ Proposed Form ail€ and Defendants’ Proposed Form or Order,
respectively, to the Arbitrator.

In order to provide context for the Arbitrator’sreent orders as well as Defendants’ continuing
violations of the Settlement Agreement and the #abor’'s previous Orders, Plaintiffs’ counsel's
Proposed Form of Order began with a recitatiomefArbitrator’s findings since the parties entered
into the Settlement Agreement three and a halfsyago. Our proposed order concluded with:
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1. Defendants will continue to meet the CSI caselstaisdards established in Paragraph 3(d)
of the Agreement;

2. Defendants will promptly complete the PCO and Wiaagplication process for any person

identified by Columbus as eligible for Waiver sess whenever the eligible individual, or

any duly appointed guardian, Power of Attorney ealthcare surrogate, elects to pursue

PCO or Waiver services on behalf of that individual

Defendants’ CSI personnel will implement each blgiperson’s CSI service plan;

Counsel for the parties will meet and confer airtbarliest convenience in an effort to reach

agreement about the nature and quality of assistdrat CSI personnel should provide to

individuals pursuant to Paragraph 3(d); and

5. If the parties do not reach agreement about ther@and quality of CSI assistance that
should be provided pursuant to Paragraph 3(d),rbitraion hearing will be held on
September 6, 2013 to decide that issue.

hw

In contrast, Defendants’ Proposed Form of Ordepbistated that Defendants have complied with
Paragraph 3(c) of the Settlement Agreement andisi@ndants have a continuing obligation under
Paragraph 3(c) with regard to individuals with pegdyuardianship referrals.

On July 30, 2013, the Arbitrator adopted, verbatafendants’ Proposed Form of Order as the
Arbitrator’'s own order.

Concerns Regarding Guar dianship | ssues

In October 2012, Plaintiffs’ counsel requested atmg with DDPC and DDPC'’s counsel to discuss
with the DDPC'’s Executive Director, Agnes Maldonaithe situations of the 26 individuals listed in
the DDPC Office Of Guardianship’s (OOG) Second AadnReport as not having received the
guardianship for which Columbus had made a refeMalny of those people had their guardianship
file at the OOG closed, without any court determgnivhether the person needed the guardianship
support recommended by Columbus.

After the meeting, the DDPC agreed to petition apglicable courts to consider guardianship
petitions for those additional 26 people for whonamglianship was recommended by Columbus.
We understand that the DDPC has initiated all @athions. Evidently due to staffing issues in the
DDPC'’s Office of Guardianship, many of those cakeaot seem to be moving forward. We hope
that those guardianship cases will soon be mowsehfa by the Office of Guardianship, enabling a
judge to decide whether, and to what extent, any faf guardianship is necessary for the people
identified by Columbus as needing a guardian.

Conclusion

These are the most important areas in which thlesent agreement remains out of compliance at
this time:



1. CSI personnel have not implemented some of thewaemndations made by Columbus for
members of the proposed class, and some CSI petsyemot effectively providing needed
case management assistance to members of the pdoglass;

2. Many members of the proposed class who are elifpbke Personal Care Option program
still are not receiving those services, and sonteah have had there applications for PCO
services halted by people who have no legal aughtoiprevent the class member from
receiving the PCO services for which they are elai

3. Most members of the proposed class who are elifpb)J@nd need, Waiver services are not
yet getting them;

4. Dozens of members of the proposed class who negstasce in order to make decisions
still do not have the guardian or medical surrogigeision-maker which they need;

5. ALTSD Defendants are improperly reducing Persorsb@ption services for members of
the proposed class, and CSI case managers aréantively assisting the class members to
prevent inappropriate reductions in PCO serviced; a

6. People who are stuck in nursing homes are noingedissistance from CSI to get out.

A full three and one-half years have passed sitaiati?fs agreed to dismiss their lawsuit against
Defendants in exchange for Defendants taking thieracset forth in the settlement agreement.
Nevertheless, many members of the proposed cifidsase not received the benefits of the 2010
settlement agreement.

In light of Defendants’ continuing failures to colyppvith some of their obligations under the
settlement agreement, counsel for Plaintiffs agege the DDPC to advocate on behalf of members
of the proposed class, to assist those peopletainae things to which they are entitled under th
settlement agreement and, especially, to promptlytihem to get the assistance they need from the
DDPC'’s Office of Guardianship to obtain needed supm making informed choices about their
living arrangements, their finances, and the sesstbey receive.

Very truly yours,

Deter Cubra

Peter Cubra

cc via electronic mail:
Weiss, Norm ifweiss@srw-law.coin
Walz, Jerry A. ferryawalz@walzandassociates.gom
Kunkel, KathyleenKathy kunkel@walzandassociates.gom
Sanchez-Sandoval, Gabrielle, General Counsel, DOH
(Gabrielle.SanchezSandoval@state.nin.us
Lynn Gallagher, General Counsel NM ALTSDy(in.Gallagher@state.nmjus
Raymond Mensack, General Counsel NM H&aymond.Mensack@state.nm.us
Peifer, Charlescpeifer@peiferlaw.coin
Simmons, Nancy L.nlsimmons@swcp.com
Higgins, Rachel E.r&chelhigginsjd@gmail.com
Hall, John johnfordhall@mac.coin
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